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THE AFRICANS' WILLS OIWINANCE, 1961 
No. 35 or 1961 

D(/(t: of lIXscnf: 23,.(/ Deccmher, 1961 

DlIle 0/ COlllmCIICt'mfllf: 26,11 December. 1961 

AN ORDINANCE TO MAKE PROVISION FOR TH F 
MAKlNG OF WILLS BY AFRICANS AND rOR 
MATrERS CONNECTED TIlEREWITH 
ENACTED by the Legislumre of the Colony and Protec­

torate of Kenya a'i fo llows:-

I. This Ordinance may be ci ted as the Afri14ns' Wills 
Ord inance. 1961 , UJld ~hall lx; r.;onslrued as one with the 
India n StH .. x.:~ss io n Act. 1865, with the modifil:ations specified 
in (he Pirs! Schedule 10 Ihis Ordinance. 

2. (lJ In Ihis Ordinance. and for the' [lur~s of sub­
sC(:l ion (1; of section 9 of Ihe Indian Acts (Amendments) 
Ordinance il' relation 10 the Indian Succes.~ion Act. 1865. and 
tbe Prob:He and Administratioll Act. 1881. "African" shaU 
have the meaning defined in sC(: lion 5 of the Jme rpretat ion and 
Uencru l Provisions O rdina nce, 195(1, but shall no t incl ude any 
person who, after his death, on too motion of any ot her person. 
is proved to the satisfacti on of the Court-

(II) to ha ve been partly of non.A fricali descent: and 
(h) not to have lived among the members of any Afril:an 

tribe o r community in a":l:on.lancc with their 
cuslomary mod~ of life. 

(2) Where. in a ny matter arisillg under or by virtue of 
this Ordinance. there is any reasonable doubt as 10 whether 
II dcu::ased person was an African, Ihe burden of proving thaI 
he was not an Afril:3n !:>hall be upon tbe person a lleg ing th<t t 
he was not In Afri ca n. 

3. The provisions of the In<.lian Succession Act, 1865, 
$pecifi tXl in the Second Schedule to this Ordinance. shall apply 
to all wills and codicils madc by any African on or afler 
1051 January, 1962. 

... NOIhl ng in this OrdiIlam:c shall 
(a) aU lhorize a Le."'alor 10 beq ueath property which he 

cou ld not have alienated imcr vil'(~s; 
(b) vest in the executor or administrator with the wil1 

a nnexed of a deceased person any properly whil.:h 
such person could 1101 ha\'t! alienated imer vivo.l": 

(c) deprive any person o f any right o f maintenance to 
which $lIch person ";ould (ltherwisc hilvC l)l"c l1 
l'll lilkd: 

Short lille 
and construc­
tiun . 
Act X ut I Kh~ 
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(d l aITcct allY law of adopt ion or o( inicsla le sw,;ccssion , 
or the admin iSln1lion of il1te~talc estates; 

(c) validate an y ICSlamentary di sposit ion which ",ould 
otherwise have been invalid , or inva li ria lc any such 
disposilioll which woul d ol herwise have been val id . 

5. The Land Regismnion (SpcciCl I Areas) Ordinance, 
1959, is amended in accordance with the prov isions o f rhe 
Third Schedule to this Ordirutm.:c. 

Strtion 01 A('I 

191 

191 

FI R~'"T SCII ED ULE (s. 1) 
\.fODIPIC.HIO'lS 

M odificrll/f)JI 
Tht:re shall be sub~t itu r ed fnr the \~ord "intc~tale" 

the word "deceased". 
Tht:n: :.hall bE- added Ihe worcl ~ " or III an 

universal or a re:.iduary leg.'1tee··. 

SECON D sn IhDULE 
PR,O\·ISI01\.<.; AI' '' II t'..LI 

(~ 3) 

Sections 4tl. ~X , 49. 50, 5 1. 54 to 17 (borh inclu~,ve). R2. R3, 84. 
85, 87 10 189 (OOlh inc/usivc) , IQ I to 199 (bath Jn c1 u ~,ve) . 222. 223 
a nd 333. 

So much o( Parts XXX and XXX I a~ re l ale~ to grunt:. of pro bate 
and l e ller~ of admi nlslnttion with the wiU annexed . 

Part XXXII so fa r a~ it relates 10 1111 c~ t ulo: of II de'Ceased who ha~ 
made It testamenl:try disposition \\ hlch i~ capable of ta king effect 

Part~ XXXII I 10 XL (both inclusive) so til r as they rdatt: to an 
execulor and an admin i ~l ralor with the will ;!n ne>;cd 

THIRD selll f)UI E (5. 6) 
I HI:; L,,/', u RW ISJ1V.TION (SI'ECI ... L AR ~ ~S) O KOIN ANCL 1959 

There shall be &uh~tltuled (or ~ubsection ( I ) of sectlOn 7'J a new 
~ubS(:('t i an as [ollow~:-

( I) I f no application far probate or (or klltH of adminis· 
tra lmn In rc~pecl of any land or cha rge of a dl"t:c.i/. , ed proprielOr 
is mane wahin thirty doys of the R eg' ~tra r beJn~ infonned o f the 
d ea th o f Ihe proprietor. or if such ~pphca t ion having bt."ell made 
i5 not granted, or ~o fal as a ny grant af prohale or o f Ictters of 
administrallOn does not e.>; lend . the R eg l.~tra r . afler ~atl~f}'ing 
himself of the death of tht: propri.elor. shall apply 10 the African 
,;ourt for the fl etermlOalion of the hei r ... ann rhe Afncan court 
~hllil prepare a certlficatc .).ilowin& every per.~n enmlcd by or 
under fl.'1t ive law and cw.tom to any share in :'Iny lancl o r charge 
of the deceased proprietor :l1ld \jle<:ifyi ng the na lllre a nd the 
e;\lenl of such share. 
I here sh all be inserted . immelll;!tcl), a ftcr !>Cet ion 7Q, Il new 

section a~ folJows-
Regim;o· 7~A. Upon prwut:lion of any gr.1nt of pro bate or of 
l,u" ,,[le I letters af admlO'~ l raljon applyi n);: 10 any land or charge, 
Giant o f 
probale lhe RegIst rar ~ha ll rcgi:'lcr the personal representativcs 
or Ieotte l'" lilerein namerl a~ pmpr i ctu r~ of ~uch land or ch:u ge 
of .dm;ni~ 
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